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••pon•• to co .. ent• on th• Propo••d Claririca ion to t • 
Definition of D••i9nated ~aoility an4 odification of th• 

Standard• Applicable to Qeneretora of Basar4ous Waste 

In the propoaod rule of September 25, 1989, EPA proposed a 
c lerif ication to the definition of deaignated facil ity regarding 
waste shipment• fro• a atat• where a waste i• •ubject to the 
hazardoua waste regulations to a state where the waste is not yet 
regulated as hazardous. This circumstance can arise when EPA 
lists or identifies a new waste as hazardous under its pre-HSWA 
authority. In such a case, the waste is subject to RCRA 
hazardous waste regulations only in those states • hat do not have 
interim or final authoriz~tion to operate the RCRA program. In a 
state authorized by EPA to operate a hazardous waste program in 
lieu of the federal program (under the authority of section 3006 
of RCRA), the waste would not be subject to RCRA requirements 
until the state revises its program to classify the waste as 
hazardous and receives EPA authorization for these requirements. 
This set of circumstances results from the fact that RCRA allows 
s tates a specified time to adopt new regulbtions in order to 
minimize disruptions to the implementation of authorized state 
programs. In contrast, this situation G~es not occur when the 
wastes are newly listed or identified pursuant to the HSWA 
authorities since Congress specified that HSWA provisions are to 
be implemented by EPA in all states until such time as states are 
authorized to implement the new regulations. 

EPA's generator regulations require a generator of hazardous 
waste to "designate on the manifest one facility which is 
permitted to handle the waste described on the manifest." (See 
40 CFR 262.20). The regulations clearly state that the facility 
designated on the manifest is the "designated facility" as 
defined in I 260.10. (See the direct reference in the definition 
of "designated facility" to the manifest requirement in §262.20). 
A designated facility as currently defined in 40 CFR 260.10 must 
either (1) have an EPA permit (or interim status) in accordance 
with Parts 270 and 124, (2) have a permit from a state authorized 
in accordance with Part 271, or (3) be a recycling facility that 
is regulated under Section 261.6(c) (2) or Subpart F of Part 266, 
and must also be designated on the manifest by the generator 
pursuant to §262.20. 

It has become apparent that when promulgated in 1980, the 
definition of "designated facility" did not contemplate the above 
situation which has potentially broad impacts on the RCRA 
program. EPA' s current interpretation of the stat•Jte is that the 
manifest requirement and the definition do not apply to materials 
that are not officially identified as RCRA hazardous wastes in 
the state that is receiving the wastes. Today's clarification 
amends t.he tletinitiun of "designat:ed facility" and tho standards 
applicable to generators of hazardous waste in 40 CFR 262.23, in 
order to make this interpretation clear to the public and the 
regulated community. 
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1 . Gener al Comments o n the Proposed Def inition 

A number of commenters supported EPA's effort to cl.ri!y the 
existing regulations so that the part! s affec ted by non-HSWA 
waste i dentifications and ltstings know the status of these 
wast es and the management s~andards that apply to them when they 
are s h i pped across state borders. These COIDlllenters indicated 
that the p r oposed r evi s ion t o t he definition of "designated 
f acility" i n §260. 10 offers ad~itional clarity and an appropriate 
leve l of flexibility to assis t both the r egul a tory aqencies and 
t he regul ated communi ty . s everal c ommenters a l so s upported the 
proposed change to §262.23 t ·V addi ng paragraph (e) to clarify the 
r equi rement that the genera~or must ensure tha t the designated 
facility returns the manifest to the qenerator to c omplete the 
waste tracking procedures as required by RCRA regulat ions . 

2 . Relationshi p of Defi n i tion of Desiqnat ed Facility to 
RCRA Statutory Requirements 

Two commenters argued that the statute prohi b i t s EPA from 
maki nq this chanqe to the definition of desiqnat ed faci l ity. 
These commenters pointed out that RCRA Section 3002 (a) (5), 
which sets out standards applyinq to hazardous wast e gener ators, 
requires use of a manifest system 

.• • to assure that all such hazardous waste i s desi qnated for 
•reatment, storaqe or disposal in and arrives at, treatm~nt, 
storage, or disposal facilities (other than facil i ties on 
the premises where the waste is generated) f or which a 
permit has been issued as provided in the subtitle • .• 
(emphasis added). 

Section 3003(a) (4), pertaining to trans porters, cont ains 
substanti ally similar language . 

The commenter argues that these provisions r e qui re mat erials 
tha t officially have the status of RCRJ\ hazardous waste to go t o 
f aci lities holdinq Subti tle c permits. EPA genera l ly agr ees with 
this view. EPA, however, notes that the mining wastes that 
become Lazardous wastes as a result of this federa l r ule will not 
have official status as RCRA Subtitle c wastes in al l states at 
the same time. New RCRA rules -- including new wast e 
identification rules -- that a r e promulgated using s t atutory 
authorities in effect be fore the 1984 HSWA amendments take effec t 
only in states that are not yet authorized t o implement the pr e-
1984 RCRA hazardous waste program. Currently , only 7 s tates lac k 
authorization for the pre-1984 program. Consequently, t oday's 
rule will take effect ~~ly in those s tates . In a l l oth~r states, 
Subtitle C regulaci on of tn~~e wast es must wait for t he states t o 
promulgate paral lel regulatiors or s t atutory changes, and obtain 
EPA approval to i mplement these new additions to their Subtitle c 
programs. This process can t ake many mont hs . ~generally 50 
FR 28729-28730 (July 15 , 19b5 ) , descr i b i ng RCRA Sect ion 3006. 
~ Al.l.Q the s tate authoriza t ion section of today ' s notice . 
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Cona quently, EPA believe• that th• "peraitted facility" 
requirement• of Sections 3002(•)(5) and 3003(a) (4) pply only 
within the boundaries of those states where the rel•~ant aining 
wast•• have officially attained the status of RCRA-r99ulated 
Subtitle C "hazardous wastes ." Status as a "hazardous waate" is, 
indeed, the baaic prerequiait• for the exercise of any Subtitle c 
jurisdiction. If a aaterial is not yet a hazardous waste in the 
state to which it is sent for treatment, stora9 , or disposal, no 
Subtitle c regulations apply. A aanifest is not legally 
required, and the facility that accepts the waste need not have a 
Subtitle c permit. EPA, in fact, would be unable to enforce 
manifest and permitting requirements in a state where a material 
is not yet a Subtitle c hazardous waste. 

Since at least two interpretations of the statute are 
possible, EPA may exercise its discretion to choose the view that 
best promotes the overall policy goals of RCRA. EPA believes 
that t~ere are sound policy considerations favoring the 
"jurisdictional" view, which considers the materials RCRA 
hazardous waste status to be a jurisdictional prerequisite. 

The co111J11enters 1 interpretation of RCRA Sections 3002(a) (5) 
and 3003(a) (4) would force newly regulated wastes that are 
generated in unauthorized states to be managed in those states. 
Essentially, these wastes would be "trapped" in these 
unauthorized states, and they could only be managed in avoidance 
with the treatment, storage, and disposal alternatives that are 
available in those states (which could be limited). This is 
prim~rily because TSO facilities in authorized states would not 
be able to obtain the necessary permit modification or change in 
interim status. Since the wastes are not yet hazardous in these 
states. One problem which can arise from this situation is that 
the facilities best suited to the management of wastes which are 
newly listed or identified may not be located in the states where 
the rulemaking is in effect. The Agency believes that such 
facilities should not be precluded from accepting wastes from 
states whe· : the rule is in effect while the state in which they 
are located is seeking authorization for the waste stream. 

One example of particular interstate concern involves a 
mixed waste stream (i.e., a waste stream that contains both 
hazardous waste and radioactive waste) called scintillation 
cocktails. Scintillation cocktails arc co111J11only generated by 
approximately 10,000 hospitals and universities across the 
country. This waste stream became regulated pursuant to non-HSWA 
authority as described in the July 3, 1986 FEDERAL REGISTER 
notice, and therefore were initially regulated under the RCRA 
program only in the unauthorized states. Approximately 80 
percent of the national capacity for treatment of these 
particular wastes resides with one facility . The Agency 
understands that this facility is in compliance with st te 
standards that are equivalent to the federal RCRA require.,ents. 
However, the facility is located in a state that has not yet 
received mixed waste authorization, and therefore the facility 
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do•• not have a RCRA per11it or interia atatua. If all these 
scintillation cocktail• w re requir•d o 90 to RCRA yenaitted 
faciliti•• a• au99eated by th••• co ntera, a aiqnificant number 
of waste shipment• from thousands of generators would be 
disrupted. In fact, in thi• case th• Agency believe• that such a 
restriction would gen~rally result in less protective waste 
management since it ia doubtful that the wastes would be treated 
and recovered to the same degree as is presently occurring at 
this large facility. 

The Agency would also like to poi nt out that, without the 
flexibility provided by today'• rule , there would likely be a 
significant disincentlve for states to adopt new waste listings 
unless they were confident that adequate treatment , storage, or 
disposal capacity exists for wastes within the state. This is 
bec~~se generators in the first few states to adopt the waste 
listing would not be able to send their wastes to facilities in 
other authorized states (which are the vast majority of states) 
tha have not adopted the listing because TSO facilities in these 
states would not be able to obtain the necessary RCRA permit 
modifications or changes in interim status. EPA believes that 
this disincentive would not be d~sirable. 

3. Comments Concerning the Need for a Remedy and the 
Magnitude of the Existing Problem. 

The same two comm.enters, in arguing that EPA's proposal 
should be withdrawn, contended that there is no firm evidence 
that the problem hypothetically facing the regulat9d community 
actually exists. The commenter stated that the problem is 
minuscule , if not completely illusory. The commenter indicated 
that the problem that EPA attempts to address by revising the 
definition of designated facilities is limited to four instances 
~here: 1) EPA lists or identifies a waste as ha~ardous pursuant 
to non-HSWA authorities: 2) off-site management of the waste is 
the only available option for the waste generator: 3) the only 
available off-site waste facilities capable of managing the waste 
are located in authorized states: and 4) these facilities are not 
already licensed to receive any hazardous wastes as interim 
status or permitted facilities. The commenter indicated this 
scenario would occur in only a very limited number of 
ciroumstanceo, and therefore does not warrant any change to the 
definition of designated facility. The commenter goes on to say 
that EPA can only identify three non- HSWA rulemakings resulting 
in newly listed or identified wastes. 

There appears to be a misunderstanding by the two commenters 
when they suggest that a facility in an authorized state that has 
interim s tatus or a permit for A.DY hazardous waste is eligible to 
be a designated facility. If one takes these comm.enters' view of 
the statutory requirement that the designated facility have a 
RCRA permit (described i n section 2 above), and if one also reads 
the regulatory requirement of S 260.20 to require the designated 
facility have a permit "to handle the waste described on the 
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manifest", then the result ia that no facility in n uthorized 
state (whether peraitted or not) can accept the w ate. Thia is 
b caua the state cannot convey RCRA approval through a perait or 
interia atatua for a facility to handle such wastes until the 
state proqraa has received authorization for the particular 
waste. Therefore , these facilities in authorized states would 
not be available to manage the new waste streams under the two 
collllllentera• statutory interpretation, and in fact, this ia main 
reason for EPA'• desire to clarify the definition of designated 
facility today. 

EPA strongly disagrees with the statement that this ia an 
illusory problem for the following reasons. In the September 25 
proposal, EPA identified three recent non-HSWA rules only as 
illustrative examples of situations where interstate shipments 
could be a problem. However, there have been other non-HSWA 
rules that list or bring in new waste streams, namely : 
redefinition of solid waste (January 4, 1985): and mixed waste 
(July 3, 1986). Furthermore, the Agency recently proposed 
additional non-HSWA listings for wood preserving wastes, and may 
in the future consider the regulation of other waste streams 
under the Agency's pre-HSWA authority. Furthermore, as discussed 
in the mixed waste scintillation cocktail example above, the 
Agency has already encountered situations of interstate shipments 
affecting thousands of generators, indicatinq that the problem 
being addressed in today's rule is a real one and deserves 
clarification . 

4 . CoD1111ents Concerning Disincentives for Proper Hazardous 
Waste Management 

The same two commenters argued that EPA's proposal could 
create a disincentive for waste generators to ship their wastes 
to licensed hazardous waste facilities. This disincentive could 
result from allowing the generator to choose to ship its 
hazardous waste to either a hazardous waste facility or a 
nonhazardous waste facility. Given the alternatives, a generator 
may simply choose the least cost option. 

The Agency acknowledges that this approach to i nterstate 
shipments may appear to be a disincentive to the management of 
these hazardous wastes in Subtitle c facilities. However , the 
Agency believes that there are other circumstances that mitigate 
this apparent disincentive. First, this situation is temporary. 
States are required to adopt federal RCRA waste listings or 
identifications within specified deadlines. Second, until that 
regulatory adoption, these wastes will be regulated under 
Subtitle D of RCRA and any other applicable requirements of the 
receiving state. Last, some generators will elect to send their 
wastes to Subtitle C facilities or other facilities that perform 
equivalent treatment in order to minimize any potential future 
liability resulting from the management of their wastes. 
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s. Coamenta Regarding Deadlines for Adopting New Waste 
Liatin~a or Identifications 

Th• two commenter• also noted that the practice of shipping 
newly listed or identified wastes to facilities in states where 
the waste is unregulated would be liaited to the period of time 
an authorized state requires to promulgate the new listing or 
characteristic. However, the commenters maintained that while 
such a period is finite, it i• not necessarily short and can take 
up to three and a half years, assuming that authorized states 
comply with EPA regulations for revising state programs . The 
commenter further indicated that there are no immediate 
consequences for the state or the regulated community in that 
state if the state fails to meet these deadlines. 

It should be recognized that the three and a half year 
period is the maximum allowed by the state authorization 
regulations . Generally, states are required to adopt federal 
program changes within two years (or three years if the state 
needs to amend its statute). Some extensions of these deadlines 
are available. However, EPA recognizes that while some states 
have been able to meet the authorization deadlines, others have 
not due to the number and complexity of the changes to RCRA 
regulations in the past few years. The Agency intends to place 
increased emphasis on prompt state adoption of new waste listings 
to ensure uniform, national coverage of newly listed or 
identified wastes. It should also be noted that there is a lag 
time between state adoption of a requirement and the official EPA 
action to authorize that state to implement the regulation under 
RCRA authority. Therefore, in many cases states are regulating 
these new activities in a manner equivalent to the RCRA program 
well before they have received authorization. 

6. Relationship Between Today's Clarification and Non-RCRA 
State Hazardous Wastes 

One commenter was concerned about the situation where a 
waste is generated in a state which, as a matter of state law 
only, regulates the waste as hazardous, but is transported to a 
receiving state that does not. In this case, the receiving state 
is under no federal compulsion to amend its regulations to add 
that waste to its list of hazardous wastes, since the listing of 
the non-RCRA waste is a matter of state law. EPA has no 
jurisdiction over this situation. Thus, this clarification of 
the definition of designated facility does not apply to state 
listed non-RCRA hazardous waste. 

A second commenter shared the above concern but also stated 
that EPA's proposed clarification does not distinguish between 
state and federally classified hazardous waste. The commenter 
contended that the Agency should stipulate that this 
clarification only applies to federally regulated wastes, that 
the Agency did not intend to preclude the receiving state from 
designating the type of facility which can manage such state-



claaaif i d hazardous waste, and that federal authorization la 
irrelevant to the i nterst ate transportation of at te-clasaifie 
wastes. 

Th• Agency r•cognizea the issue presented by the co•menter; 
however, EPA b lievea that this ls not a co nt on the 
c larification to th• definition of the tera "designated facility" 
as proposed on September l5, 1989 . Rather, the i ssue raised by 
this coJ11111enter concerns the requirements of the current 
definition. Indeed, the current definiti on does not apply t o 
non-RCRA hazardous wastes since it only applies to the haza rdous 
~astes that the Federal government has authority to regulate 
(i.e., federally listed or identified hazardous wastes). I f a 
state chooses to be more stringent and regulate additional wast es 
not regulated under RCRA, that state must adapt it's RCRA 
regulations with regard to the definition of designated facil ity 
to accommodate these new wastes. Each state must determine, 
therefore, how it will regulate the out-of-state shipment of 
state-listed wastes. Furthermore, the Agency does not, under the 
original definition or this subsequent clarification, intend t o 
specify to authorized states the types of facilities that can 
manage state-classified hazardous wastes. Finally, EPA also does 
not, with this clarification or the original rule, seek to 
regulate the interstate transportation of state-classifi ed 
wastes. Neither the original federal definition, nor today's 
clarification has any impact on the state regulation of state­
classified hazardous wastes or the out-of-state shi pment of these 
wastes. 

7. Who Can Qualify as a Designated Facility 

One commenter argued that EPA's proposed clarification 
raised ~mbiguities by suggeating that some kind of approval is 
needed in a state receiving a waste, even if none is required by 
state law. The concept of a state having to provide an 
"allowance" to a facility in order for it to accept wastes that 
are not regulated in the first place appeared to be burdensome 
and unnecessary. One commenter stated that EPA should 
acknowledge that a waste that is not regulated in a receiving 
state can be sent to any facility in that state so long as 
nothing under state law disqualifies it from receiving such 
waste. 

EPA would like to clarify that under today's rule, the l aws 
of the receiving state determine which facilities may accept and 
manage the waste streams. The receiving state also determines 
what prior approvals, licenses, permits , etc., if any, are 
necessary. Today's clarification adds no additional approval 
requirements on facilities managing non-hazardous wastes from 
other states. The requirements placed on these facilities are a 
matter of state law. 

8. Which Standards Apply to Interstate Shipme nts 



Another co11111enter arqued that the standards of the state 
~here the qenerator ia located should apply to the tre m nt, 
atoraqe, or disposal of hazardous waste , rather than the 
standards of the r ceivinq state because it would be extremely 
burdenso&~ for the qenerator of a hazardous waste to keep tr ck 
of the continuously evolvinq hazardous waste requlations of all 
fifty states . 

The Aqenc y diaaqreea with this collllllenter. A state can only 
apply its l aws and requlations to facilities over which they have 
jurisdiction (i.e ., facilities within the state boundaries). 
Therefore, if a qenerator is sendinq wastes to a facility out-of­
state, the treatment, atoraqe, or disposal standards that apply 
are those ~f the state where the TSO facility ia located. It ia 
incumbent on the qenerator to know the requirements of the states 
where the wastes will be manaqed. However, much of the 
responsibility for complyinq with the receivinq state's 
regulations falls on the TSO facility. In most cases, the 
generator simply has to ask a potenti al receiving TSO facility if 
it is allowed to manaqe the qenerator •s wastes by its state 
government. The Aqency does not believe that this is 
particularly burdensome to the qenerator . 

9. Comments on the Manifesting Requirements for Generators 

One supporting comment was received on the requirements that 
the qenerator ensure that the designated facility and any out-of 
-state transporter return the manifest to the generator. The 
final rule is unchanged from the proposal. 

10. Other Comments 

A minor technical correction is also included in the rule 
lanquage of "desiqnated facility" to clarify that an interim 
status facility in an authorized state may be a desiqnated 
facility. EPA believes that it is universally understood that 
these interim status facilities can accept hazardous waste 
shipments, and this was the original intent of the provision. 
Therefore, in the first sentence of the rule a parenthet ical 
clause is added with the words "or interim status". 

The Agency has noted and corrected the typographical error 
that appeared in the proposed rule as follows: under proposed 
§260.10(4), the qenerator is designated on the manifest pursuant 
to §262. 20, not §260. 20 . 


